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CERTIFICATE OF TRANSMISSION 

! hereby certify that this correspondence is being facsimile transmitted tc> the United States Patent and Trademark Office- Fax No 
1 703) 872-9306 on January 7. 2Q05. 



of an RCE in connection with the above-identified application. 

As indicated in the SUBMISSION UNDER 37 CFR § LI 14(a) filed with applicant's 
RCE request of October 12, 2004, enclosed is the factual declaration that was indicated 
would be forthcoming, i.e., the appended Declaration of Heinz P. Bloch. This declaration 
fully supports the positions previously presented by applicant to the Examiner and the issue 
of obviousness has not properly been evaluated. 

In particular, with regard to the issue of the known reflectivity of the commercially 
available optoelectronic sensors, the Declarant states that 

based on my knowledge and experience, the reflectivity of such 
sensors was never used for alignment determination purposes prior to the 
invention of the Hermann Application, nor was it recognized that the 
reflectivity of such sensors was sufficient for that purpose. To the contrary, 
the reflectivity of such sensors was generally treated as a characteristic which 
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Sir: 



The following is presented in conjunction with the previously filed request for filing 
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needed to be suppressed for alignment purposes by the use of an anti- 
reflectivity coating. (Declaration, paragraph 4). 

This declaration evidence is fully supported by the previously submitted point noted 
by applicant that a search of the USPTO records revealed more than 1000 patents which 
disclose such antireflective coatings for optoelectronic sensors, while no evidence whatsoever 
has been provided by the Examiner which would indicate that one of ordinary skill in the art 
would have recognized that the reflective characteristics of the surface of an optoelectronic 
sensor, rather than being an undesirable feature (as evidenced by the common use of anti- 
reflection coatings on such sensors), could be used to advantage. 

Furthermore, the Declarant points out the deficiencies in the basis for the Examiners 

conclusions of obviousness in paragraph 5 of the Declaration and states that no evidence 

exists that those working in the alignment field (apart from the present inventor) recognized 

the fact that sufficient light can be reflected from the surface of a first optoelectronic sensor 

to be received upon the surface of a properly positioned second optoelectronic sensor so as to 

enable die second sensor to sense the impinging reflected light and output a signal which 

accurately represents the position of the reflected light (beam) on the second optoelectronic 

sensor. In this regard, the Declarant points out those skilled in the art would have had to have: 

recognized that the reflectivity of the known optoelectronic sensors as well as 
their sensitivity would have been suitable for a sufficiently strong light source 
to be aimed at the first sensor without damaging it and that a sufficient amount 
of light would be reflected as a beam (not as dispersed light) to be readable at 
the other sensor in a way that would provide sufficiently accurate results. 

Clearly, the Examiner has not demonstrated recognition of these facts without which those of 

ordinary skill in the art would not have been able to find it obvious to do what the present 

applicant has done. Still further, as indicated in paragraph 6 of the Declaration, given the 

noted substantial changes that would be required for implementation for implementation of 

the modifications necessary to implementation of the present invention in the device of the 

Holzl patent, the Declarant states that: 

[wjithout a reason or motivation for making such wholesale changes (which I 
find to be totally absent from the Holzl Patent, the Examiner's reasoning, and 
the state of the art as I am aware of it), it is simply not reasonable to think that 
those working in the field would find it obvious to change from an established 
practice to one that had never been previously considered. 
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Thus, the Declarant unequivocally states in paragraph 7 that, based on his experience 
(which includes having been an inventor in this field) and the factual evidence, it is his 
assessment that "one of ordinary skill in the art would not have been able to arrive at a device 
having the features of the claims of the Hermann Application based on anything objectively 
derivable from the Holzl Patent, and the mere existence of commercially available 
optoelectronic sensors that could be used to practice the invention of the Hermann Patent." 

It is submitted that the accompanying Declaration clearly refutes the Examiner's 
positions and demonstrates the unobviousness of the present invention. Thus, since the 
Examiner is not free to substitute her opinions for established fact, and since her prima facie 
case of obviousness has been totally rebutted, in the absence of any significant new factual 
evidence being presented by the Examiner, the outstanding rejection under § 103 must be 
withdrawn. 

While the present application is now believed to be in condition for allowance, should 
the Examiner find some issue to remain unresolved, or should any new issues arise, which 
could be eliminated through discussions with applicant's representative, then the Examiner is 
invited to contact the undersigned by telephone in order that the further prosecution of this 
application can thereby be expedited. 



Respectfully submitted, 




Registration No. 27,997 

NIXON PEABODY LLP 
Suite 900 

401 9 th Street, N.W. 
Washington DC. 20004 

Telephone: (703) 827-8094 



DSS:kmm 



W628961.J 
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